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WALLER, JUSTICE, FOR THE COURT:
1.  Freddie Poindexter gopeds his conviction for murder less than capitd and life sentence for the
shoating degth of Geneva Johnson. We firm.

FACTSAND PROCEDURAL HISTORY

2.  Atgoproximady 10:00 p.m. on March 2, 2000, Geneva Johnson and her sger-inHaw, Sonya
Johnson, exited aColumbus Mississppi, bingo parlor headed for GenevasLincoln Town Car. Asthetwo
women walked out of the bingo parlor, Freddie Poindexter, Genevds former boyfriend, emerged from

behind avan parked next to Genevascar. Poindexter asked for aride, tdling thewomen that his car was



lesking ail. When thewomen got into the car, Genevain the driver's seat and Sonyain thefront passenger
seet, Poindexter gotinand sat inthe back seat behind Geneva. Genevadrovefor awhile and then stopped
and told Poindexter, "Okay. Freddie, were here, you can get out now." Poindexter responded that he
needed to tak to Geneva, and Genevaresponded that shewould cdl him. Poindexter againtold Geneva
hewanted to talk to her, and she again responded that shewould call him. According to Sonya, Poindexter
replied, "I don't want you to God damn call me tomorrow. | want to tak to you now." Geneva Sarted
rummeging through plastic shopping bags & which time Poindexter partidly exited the vehide and stood
therefor a couple of minutes When Geneva then picked up a cdl phone, Poindexter exited the vehide
completely and opened the front driver'ssidedoor. Genevaasked Poindexter, "Freddie, just tdl mewha
it is you've got to say" to which Poindexter regponded, "I dontt like you laughing and talking about me
behind my back[,] and | don't gppreciate you going with whet used to be an old friend of mine"” Shortly
after Genevaresponded that she was not seeing Poindexter's™old friend,” Poindexter fired two shots, both
driking Genevaand killing her. Sonyawitnessad everything thet hed transpired.

18.  Geneva had left the engine in her car running and the trangmission in drive during the entire
exchange. After Poindexter fired the two shots into Geneva, the Lincoln shot forward across the Srest,
hit agete, dipped asign, and findly Sopped whenit crashed into the American Trouser building acrossthe
Sreet!

4. Poindexter turned himsdf in to the Calumbus Palice Department the next morning on March 3,
2000. He had in his possesson a Taurus blue sed .357 Magnum revolver in a paper bag dong with

sverd loose rounds of ammunition. 1n the cylinder were four live rounds and two spent rounds

1Genevas car's crashing through the gate was captured on American Trouser's
video surveillance system.



1.  Poindexter was placed in Sergeant Rick Joness office. Jones stepped out of his office for a
momeat and when he returned he found Poindexter on the phone. Jones explained the conversation as
follows
Freddie [] was again, hewastaking on the phoneand as| seppedin | overheard
him, [] say on the tdephone that [] she had wasted saven years of hislife and thet [] she
hed mede afool out of him and thet [] she had taken him for his money and she weas
running around tdling everybody what she had done. Then there was a short pause and
he sad [] something to the effect that [] they'll probably give me one, and that wastheend
of the converstion.
Sageat Nel Taylor was with Poindexter in Joness office when Poindexter mede the cdl and
corroborated Joness account of the conversation:
[W]hile he was on the phone, I'm not sure who he was on the phone with, but he
mede[] the comment thet [] he had wasted seven years of hislifeon her; hedidnt say who
sewas Hesad[] heworkedred hard for themto havethe thingsthet they had hed, and

[] that pest Sunday | think he said thet she had dumped him and that he had found out that
she had dumped him for someone thet was hisfriend.

6.  After posting bond, Poindexter returned the sameday to the Columbus Police Department todaim
his car which hed been impounded from the parking lot whereit had been |eft on the night he shat Geneva
Contrary to what Poindexter hed told Genevaand Sonyathat his car was lesking ail, Poindexter darted
hiscar and drove it awvay.

7. Poindexter wasindicted on May 8, 2000, charging himwith themurder of Geneva Johnson. Trid
commenced on August 28, 2000, wheresat Poindexter tegtified onhisown behdf. On direct examination,
Poindexter tedtified, "I kept axing [d¢] why she wouldn't-why she wouldn't come and hear what | had to
sy, and shemumbled something and | said, ‘Wl & leest you could give me that—that opportunity.” And

dhe sad something and | jus— sngpped.” When asked what he meant by "snapped,” Poindexter



responded, "The best of my knowledge, the only thing | remember my blood pressure went skraight [Sc]
up in my head and I-that wasthe lagt thing | remember.”

18.  After goproximatdy onehour of ddiberation, thejury returned averdict of "guilty ascharged” after
which the judge sentenced Poindexter to lifein prison.

9.  Thetrid court dlowed an out-of-time gpped, and his counsd Richard Burdine submitted a brief
pursuiant to Turner v. State, 818 So. 2d 1186 (Miss. 2001), and Killingsworth v. State, 490 So. 2d
849 (Miss. 1986), overruled by Turner, supra. Burdings opinion is that Poindexter's gpped is

without merit. Heasoinformed Poindexter of hisright to fileapro se supplementd brief on hisown behdf.

110.  Poindexter'spro se supplementd brief dleges the following assgnments of error, reworded for
daity:

l. WHETHER POINDEXTER WAS DENIED EFFECTIVE
ASSISTANCE OF TRIAL AND APPELLATE COUNSEL.

. WHETHER THE TRIAL COURT ERRED IN ADMITTING THE
HEARSAY TESTIMONY OF OFFICER RICK JONES.

1.  WHETHER THE TRIAL COURT ERRED IN ALLOWING THE
HEARSAY TESTIMONY OF KATHY HUTCHINSON.

V.  WHETHER THE TRIAL COURT ERRED IN SENTENCING
POINDEXTERTOLIFEINPRISONWITHOUT PAROLEONTHE
BASISTHAT SAID SENTENCE ISILLEGAL.

V. WHETHER THE INDICTMENT WAS DEFECTIVE BECAUSE
THEREWASNO SUPPORTING AFFIDAVITATTACHEDTOTHE
INDICTMENT.

VI. WHETHER THE TRIAL COURT ERRED BY NOT HAVING A
PSYCHOLOGICAL EXAMINATION ADMINISTERED TO
DETERMINE WHETHER POINDEXTER WASCOMPETENT TO
STAND TRIAL.



111
that counsd falled to dte any supporting authority in this goped, faled to rase the issue of hearsay
testimony, had aconflict of interes in that he was "very wel acquainted” with the vidim'sfamily, falled to
have a psychaogica examinaion performed on Poindexter and failed to confer with family to detlermine
if he had any psychologicd problems, never asked Poindexter about his background, never presented
evidence concerning Poindexter'scharacter or hismentd or emotiond stateof mind, should have presented
addfens=of insanity, failed to movefor midrid whenthetria court supposadly refused to dlow Poindexter
to bring an insanity defense, and never filed motions or objected to the trid court's giving Poindexter an
illegd sentence. Many of these issues are rased as separate assgnments of error and will be discussed

there. The remainder, ineamuch asthey pertain to Poindexter's daim of ineffective assstance of counsd,

VII.

VIII.

Insupport of hisargument that Burdinewasineffectiveat trid and inthisapped , Poindexter asserts

WHETHER THE TRIAL COURT ERRED ININSTRUCTING THE
JURY TO MAKE ITS DECISION BASED ON PHYSICAL
EVIDENCE AND NOT TO BE CONCERNED WITH ANYTHING
ELSE AND TO FOLLOW THELAW ASGIVENIN THE COURT'S
INSTRUCTIONS.

WHETHER CUMULATIVE ERROR INFECTED THE
FUNDAMENTAL FAIRNESSOFTHETRIAL ANDMORELIKELY
THAN NOT CAUSED A SUSPECT VERDICT.

DISCUSSION

WHETHER POINDEXTER WAS DENIED EFFECTIVE
ASSISTANCE OF TRIAL AND APPELLATE COUNSEL.

will be addressed here.

12.

The gandard of review iswdl-sattled:

The sandard of review for adam of ineffective ass sance of counsd isatwo-part

test: the defendant mugt prove, under the totdity of the drcumdances, that (1) his
attorney's parformance was defident and (2) the deficdency deprived the defendant of a
far trid. Hiter v. State, 660 So. 2d 961, 965 (Miss 1995). This review is highly



deferentid to the attorney, with astrong presumption thet the attorney's conduct fell within
the wide range of reasonable professond asssance. 1d. & 965. With respect to the
overdl performance of the atorney, "counsd's choice of whether or not to file cartain
moations, call witnesses, ask cartain questions, or meke certain ojections fals within the
ambit of trid drategy” and cannat give rise to an ineffective assgtance of counsd dam.
Colev. State, 666 So. 2d 767, 777 (Miss. 1995).

Anyone daiming ineffective assstance of counsd has the burden of proving, not
only that counsd's performance was deficient but aso thet he was prgjudiced thereby.
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984). Additiondly, the defendant must show thet thereis areasonable probahility thet,
but for his atorney’s errors, he would have recaived a different result in the trid court.
Nicolau v. State, 612 So. 2d 1080, 1086 (Miss. 1992). Findly, the court must then
determine whether counsdl's performance was both deficient and prgjudicid based upon
thetotdity of thedrcumgtances. Carney v. State, 525 So. 2d 776, 780 (Miss. 1988).

Jackson v. State, 815 So. 2d 1196, 1201 (Miss. 2002). See also Pruitt v. State, 807 So. 2d 1236,
1239-40 (Miss. 2002); Powell v. State, 806 So. 2d 1069, 1076-77 (Miss. 2001); Simmonsv. State,
805 So. 2d 452, 479 (Miss. 2001); Sanders v. State, 801 So. 2d 694, 702 (Miss. 2001); Spry v.
State, 796 So. 2d 229, 232 (Miss. 2001).

113. Of the remaining supposad indances of ineffective asssance, Poindexter's dam of counsd's
conflict of intere finds no support whatsoever in the record. On the daim of counsd'sfallure to present
evidence concearning Poindexter's character, we will nat fault counsd for not wanting to open thet door.
Poindexter has presented no evidence of adeficiency by hiscounsd and likewiseno evidence of prgjudice
Thisassgnment of error iswithout merit.

. WHETHER THE TRIAL COURT ERRED IN ADMITTING THE
HEARSAY TESTIMONY OF OFFICER RICK JONES.

114. Poindexter next arguesthet thetrid court eredinalowing thetestimony of Officer Rick Joneswho,
aong with Sergeant Nell Taylor, overheard Poindexter on the teephone Sating to the effect that Geneva
hed recently dumped him. Poindexter argues this assgnment of error as the improper admisson of

character evidence under Miss. R. Evid. 404(Q).



115.  Counsd never objected to Jonesstestimony. Sincetherewasno contemporaneousobjection, this
assgnment of error iswaived. Procedurd bar asde, Poindexter's datements did not pertain to his
character and were not inadmissible hearsay for they were his own statements properly admitted againgt
him pursuant to Miss. R. Evid. 801(d)(2).> See Alexander v. State, 759 So. 2d 411, 415-16 (Miss.
2000); Gayten v. State, 595 So. 2d 409, 415 (Miss. 1992); Thornhill v. State, 561 So. 2d 1025,
1029 (Miss. 1989). Thisassgnment of error iswithout merit.

1.  WHETHER THE TRIAL COURT ERRED IN ALLOWING THE
HEARSAY TESTIMONY OF KATHY HUTCHINSON.

116. DuingtheSatesdirect examination of Kathy Hutchinson,® shegave hearsay testimony about what
Genevatold her about Genevasrdationshipwith Poindexter. Poindexter objected, a whichtimethejudge
ordered the jury out of the courtroom and conducted a hearing on the objection.  The judge sustained
Poindexter's objection and admonished the jury to disregard Hutchinson's answer to the last question
asked.

T17. Poindexter arguesthat thetrid court ered in dlowing Hutchinson's heersay tesimony before the
jury. Thisassgnment of eror isobvioudy without merit. The judge sustained Poindexter's objection and
ingructed thejury to disregard the answer containing theimproper hearsay evidence. We have repeatedly
held that ajury is presumed to have followed the judgesingructions. See Moody v. State, 841 So. 2d
1067, 1076 (Miss. 2003); Washington v. State, 800 So. 2d 1140, 1143 (Miss. 2001); Hill v. State,

774 S0. 2d 441, 446 (Miss. 2000).

’Miss. R. Evid. 801(d) providesin pertinent part: "A statement is not hearsay if: . . .(2)
Admission by Party-Opponent. The statement is offered againgt a party and is (A) his own Statement,
in either hisindividua or arepresentative capacity. . . ."

3K athy Hutchinson was Genevals coworker for approximately five years.
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IV. WHETHER THE TRIAL COURT ERRED IN SENTENCING
POINDEXTERTOLIFEINPRISONWITHOUT PAROLEONTHE
BASISTHAT SAID SENTENCE ISILLEGAL.

118. Poindexter argues that he was improperly sentenced to life imprisonment without parole as a
hebitud offender. He notesthat the jury was not ingtructed regarding his possible habitud offender datus.
He cites Miss. Code Ann. § 99-19-81 (2000), the habitud offender sentencing Satute, arguing thet there
was no proof of prior convictions.

119.  Poindexter wasnot sentenced asahabitud offender because, asfar aswe cantdl, hehasno prior
record. Thus, Miss Code Ann. § 99-19-81 is ingpplicable, and Poindexter'sreiance on it is misplaced.
However, Miss. Code Ann. § 97-3-21 (2000) applies and gates in part: "Every person who shdl be
convicted of murder shdl be sentenced by the court to imprisonment for lifein the Sate Penitentiary.” This
assgnment of eror iswithout merit.

V. WHETHER THE INDICTMENT WAS DEFECTIVE BECAUSE
THEREWASNO SUPPORTINGAFFIDAVITATTACHEDTOTHE
INDICTMENT.

120.  Poindexter assertsthat theindictment was defectivefor lack of asupporting affidavit. Miss Code
Am. 8§ 99-7-9 (2000 & Supp. 2002) requires an afidavit of the foreman of the grand jury that dl
indictments were concurred in by twelve or more members and & lesdt fifteen members were present
during ddiberations.

21. Poindexter never filed amoation to quash the indictment based onitsdleged defidency. Thus this
issueis procedurdly barred.

122.  Procedurd bar asde thisassgnment of error iswithout merit. InMcCormick v. State, 377 So.

2d 1070 (Miss. 1979), the defendant raised as eror thetrid court'srefusd to sustain hisdemurrer to the

indictment on the basis that there was no supporting affidavit of the foreman of the grand jury. We noted



that theintent of the Legidaurein amending Miss Code Ann. 8 99-7-9in 1977 to provide for an effidavit
wasto do away with having at leest twelve grand jurorsphysicaly present in court when every indictiment
was handed down. | d. & 1072-73. Wehdd, "Thelegd evidence of the concurrence of twelve or more
of the grand jurorsin finding and presenting theindictiment isfully established by the Sgning thereof onthe
part of the foreman and the marking of it ‘filed' by the derk of thecourt.” 1d. (quoting Temple v. State,
165 Miss. 798, 804-06, 145 So. 749, 750-51 (1933)). Poindexter'sindictment was signed by thedigtrict
atorney and the foreman of the grand jury, samped as filed and recorded, and endorsed by the drcuit
cerk.

VI. WHETHER THE TRIAL COURT ERRED BY NOT HAVING A
PSYCHOLOGICAL EXAMINATION ADMINISTERED TO
DETERMINE WHETHER POINDEXTER WASCOMPETENT TO
STAND TRIAL.

123.  Poindexter argues that the court erred in falling to order apsychologica examingtion to determine
his competency. He dites as proof his tesimony at trid where he testified thet he was in shock, thet he
could not remember shooting anyone, that his blood pressure shot draight to his heed, and that he
"sngpped” for the proposition that “thisplainly showsthet thereisapossbleinsanity problem.” Hefurther
Sates that the court should have ordered an examination because thiswas amurder case and thét the trid
court should have given an insanity indruction.

24.  Noauthority whatoever iscitedin support of thisassignment of error, thusitisprocedurdly barred
and we are under no obligation to addressit. Joiner v. State, 835 So. 2d 42, 44 (Miss. 2003); Rigby

v. State, 826 So. 2d 694, 707-08 (Miss. 2002); Simmonsv. State, 805 So. 2d at 487; Edwards v.

State, 737 So. 2d 275, 295 (Miss. 1999); Melton v. State, 723 So. 2d 1156, 1159 (Miss. 1998);



Cavett v. State, 717 So. 2d 722, 726 (Miss. 1998); Williams v. State, 708 So. 2d 1358, 1361 (Miss.
1998).
125.  Procedurd bar agde, thereismorethan sufficent evidenceto find that Poindexter was competent
to gand trid. If there had beenany indication to the contrary, surdy his counsd would have naticed and
resoonded accordingly. Poindexter's competence is likewise demondrated through the 48-page pro se
upplementd brief hefiled for this spped.
126. Assuming Poindexter meant to argueinsanity at the time of the crime and that hiscounsd falled
toraseit asadefense and thetrid court falled to addressit, there is evidence suggesting thet Poindexter
was not insane a thetime he shot Geneva. Noatwithstanding Poindexter's sdf-sarving testimony that he
"sngpped,"” thereis absolutdy nothing in the record supporting insanity—no medicd evidence or atherwise
Infact, the evidence showstheat Poindexter laid inwait for Geneva, Sncehe knew shefrequented thebingo
parlor. Hedso used thefdse pretense that his car was legking ail in order to obtain aride from Geneva
This does not show insanity.
727. The drcumgances do not even judtify an inference of mandaughter, for which the jury was
ingructed. Wehddin Gaddisv. State, 207 Miss. 508, 515, 42 So. 2d 724, 726 (1949), "Words of
reproach, aritidsmor anger do not conditute sufficient provocaiontoreduceanintentiond and unjudiifigble
homiddefrom murder to mandaughter.” Genevasremarksto Poindexter that shewould cal him abvioudy
do nat survive such aninquiry.
VIl. WHETHERTHETRIAL COURT ERRED ININSTRUCTING THE
JURY TO MAKE ITS DECISION BASED ON PHYS CAL
EVIDENCE AND NOT TO BE CONCERNED WITH ANYTHING

ELSEAND TOFOLLOW THELAW ASGIVENIN THE COURT'S
INSTRUCTIONS,
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128.  Although Poindexter does not identify the indruction, we bdieve it is Indruction C.01, the
ubiquitous firg indruction judges give in every crimind case. It isthe common court-provided indruction
that begins, "Membersaf thejury, you have heard dl of thetestimony and recelved the evidenceintroduced
in the course of thistrid. The Court will presently indruct you asto therulesof law which youwill useand
aoply to this evidence in reaching your verdict.” Poindexter argues, "By the trid court giving such
indructionsto thejury to be concarned only with whet the Court tel sthem through evidence or indructions,
violaes dl rights given Poindexter in Due Process”

129.  Poindexter'sauthority in support of such apropostion istheMagnaCartaof 1215* and the United
States Supreme Court's gpinion in Georgia v. Brailsford, 3 U.S. (Ddl.) 1, 1 L. Ed. 483 (1794).
Brailsford isrdevant insomuch asit dates, "It may nat be amiss, here, Gentlemen, to remind you of the
good old rule, thet on questions of fat, it isthe province of the jury, on questions of law, it isthe province
of thecourt todecide” 1d. a 4.

130. Asaming such a citation of authority is sufficient to avoid a procedurd bar, thisissue is dso
proceduraly barred because no objection was raised at trid. In addition, it is obvioudy without merit.
Poindexter arguesthat theingruction prevented jury nullification in contravention of hiscondiitutiond rights.
Thisexactissuewasrasedin Hansen v. State, 592 So. 2d 114, 140 (Miss. 1991), wherewehdd that
"aningruction thet implicitly condemns jury nullificationisnot error.”  Poindexter's seven-page expasdition
on the"dementary rules of judice' does nat bdie the fact that the indruction was proper and isgiven in

evary crimind case

“The Magna Cartais the "English charter that King John granted to the baronsin 1215 and that
Henry I11 and Edward | later confirmed. It is generdly regarded as one of the great common-law
documents and as the foundation of congtitutiond liberties.” Black's Law Dictionary 962 (7th ed.
1999).
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VIll. WHETHER CUMULATIVE ERROR INFECTED THE
FUNDAMENTAL FAIRNESSOF THETRIAL ANDMORELIKELY
THAN NOT CAUSED A SUSPECT VERDICT.
131. There being no eror, harmless or othewise, upon which a reversal may be predicated, it

necessaxily followsthat thereis no cumulaion of error.

CONCLUSON

132.  Fnding no revershble error, we afirm the judgment of the Lowndes County Circuit Court.
133. CONVICTION OF MURDER LESSTHAN CAPITAL AND SENTENCE OF LIFE

IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONS, AFFIRMED.

PITTMAN, C.J., McRAE AND SMITH, P.JJ., COBB, EASLEY AND CARL SON,
JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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